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At the close of my second year as Salt Lake
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courts and feel confident in saying that the criminal
| Justice system is experiencing positive change that will
make our community a safer place to live. That

all put into our work as providers of public safety.
More specifically, | have seen the great effort that you

| &s law enforcement officers have made to work with
h¥FAOS Ay A YLINEnkd yhave coriptdte faith thai Gieadersvirk dza S G 2
investigate and prosecute the crimes that threaten our | toward the best interest of us all. In short, despite the
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community. | thank you all for those efforts, and want
G2 tSG @&2dz {y2e¢ GKI QG
preciated.

| anticipate that the next year will present its
share of challenges. Utah, while in a relatively strong

-] poSition, faces the same uncertainty for the future as

the rest of our great nation. Questions linger regard-

.| By the future of the economy and the general direc-

tion of our country, but | firmly believe that we in Salt
Lake County are fortunate to live where we do. | have

I G0 2 Nyhémdeland L
I| relationships, cooperation, and coordination between
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change results from the dedication and quality that we | selves. | have com-

Surprisingly enough, perpetrators generally
R2y QG 6FAG FNRdzy R i |
come and apprehend them. In addition, perpetrators
seldom give eyewitnesses their names and addresses
before fleeing. Thus, law enforcement officers are left
with the task of somehow identifying the suspects.
Some common methods of identifying suspects in-
clude photo arrays and in-person show-ups.

Utah appellate courts have held that due
process is violated if an identification procedure is
impermissibly suggestive. Because an impermissibly
suggestive procedure creates a likelihood of irrepara-
ble misidentification, the out of court identification
will be suppressed and an in-court identification will
be prohibited. Therefore, photo arrays and in-person
show-ups must be conducted in a non-suggestive
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DA Message: A Strong Community

complete faith in
women of our

overcome the chal-
lenges that may
present them-

plete faith in you DA Lohra L. Miller
as law enforcement officers to combat the criminal
element that would threaten others during trying

unknown that now presents itself, | can be sure that

pable individuals in a close-knit community. | am ex-
cited for the prospect of growth offered to us by the
challenges that await and cannot wait to work with
you to improve our community and achieve success in
the face of long odds.

Non-Suggestive Identification 1: Photo Arrays
By DDA Blake Hills & Craig Pankratz

manner.
ONA YARhodgidtBey S
Utah Supreme Court has
indicated a preference for
in-person identifications,
there are times when this
is simply not possible or
reasonably practicable. Photo arrays are used to iden-
tify suspects when the suspects are not located quickly
in close proximity to the crime scene. There are two
main types of photo arrays: 1) single-photo arrays;
and 2) photo line-ups. Depending on the circum-
stances, either method could be appropriate.

A photo array in which only a single photo-
graph is shown to an eyewitness is generally consid-
ered to be impermissibly suggestive. However, there
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Non-Suggestive ldentification 2: The In-Person ShowUp
By DDA Blake Hills & Craig Pankratz

Although Utah appellate courts have stated that
presenting a single suspect to a witness for an in-person
identification is inherently suggestive, the courts have rec-

ognized that this technique is permissible
under certain circumstances. In particular,
an in-person show-up can be a vital investi-
gatory tool when a suspect is apprehended
shortly after a crime is committed.

It is a good police practice to have
eyewitnesses attempt to identify suspects as
soon as possible so that perpetrators may be
detained and innocent persons may be re-
leased. In some circumstances, an in-person
show-up may be the only reasonable means
of accomplishing this goal. Of course, such
an identification must be reliable to be ad-
mitted as evidence in court.

Whether an identification obtained
from an in-person show-up is reliable is de-
termined by examining the totality of the
circumstances. While there is no set time
limit, most of the in-person show-ups that
have been held to be valid by Utah appellate
courts occurred within a few hours of the
commission of the crime. In addition, Utah
courts look at specific factors when deter-
mining whether an identification obtained
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Factors Determining a
Reliable Show-Up

1) the opportunity of the
eyewitness to observe the
suspect during the event;
HO GKS gAlySa
attention to the suspect at
the time of the event;

o0 GKS gAlyS
observe the event;

no 6KSGEKSNJI
identification was made
spontaneously and remained
consistent thereafter;

N GKS

ness would perceive, remember, and relate
it correctly.

As is the case with photo arrays,
show-ups must be conducted in a non-
suggestive manner. Whenever possible, the
witness should be transported to the sus-

LIS Oi.04a
afohd. Fine RitdRs Shoufd be told that the
suspect may or may not be the perpetrator
and it is as important to eliminate an inno-
cent suspect as it is to identify the perpetra-
6. Avhéh hdsdlbl® thdlsspedt dhould be
standing outside rather than seated in a pa-
trol car. If it can be done without undue
<s§fety‘1”m’ks”h2(n§c§f@ fould be removed
from the suspect prior to being viewed by
the witness. The number of officers sur-
rounding the suspect should be reduced and

5) the nature of the event
being observed and the like-
lihood that the witness
would perceive, remember,
and relate it correctly.

the suspect should be presented in an area
that is lighted by natural or regular light, as
opposed to spotlights or headlights. Fur-
ther, if there is more that one witness that
will view the show-up, they must do so out-

side of the presence of the others and they

gAlySaaQ ARSYUGATA
ously and remained consistent thereafter; and 5) the nature
of the event being observed and the likelihood that the wit-
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by a show-up is reliable: 1) the opportunity oftheeyewit- Ydza il y2G 6S G2t R Fy@iKAy3d | 62
ness to observe the suspect during the event; 2) the wit- fications. Lastly, the show-up procedure and resulting iden-
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Media Requests for Evidence

As public agencies, we all receive media requests
for information regarding criminal episodes investigated by
our respective offices and departments. What following

information is meant to help you understand

work together to better provide the public with the infor-

mation they request.

As many of you know, | have asked that, once
charges are filed in a case, you refer all media requests re-
a2
This helps us respond more completely and accurately to
the requests we receive from various media outlets, and |
thank all of you for your efforts in helping us do so.
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Over the last few months, this has caused some
confusion regarding the release of records. Understanda-
bly, most County law enforcement agencies have been re-
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manded record relates in anyway to an investigation involv-
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lingness to work with us in these instances,
es that records be released by the organiza-
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because records such as police reports, let-
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Photo Arrays Continued

are times when the use the use of a single-photo array is
permissible. If the eyewitness has already identified the
suspect by name or other means sufficient to make a spe-
cific identification, the witness may be shown a single pho-
G23INI LK Ay 2NRSNI G2
identification method is not impermissibly suggestive be-
OFdzaS Al A& olFl&aSR 2y
suspect.

If the eyewitness and suspect are strangers to each
other, a single-photo array should not be used. Rather, the
witness should be presented with a number of photographs
in a photo line-up to reduce the risk that any identification

is the result of law enforcement suggestion. A photo line-up

could be presented as a number of photographs shown to-
gether on one piece of cardboard or as a number of sepa-
rate photographs shown in sequence one after another.
Utah appellate courts have
held that an array consisting
of five photographs is legally
sufficient, but the more pho-
tographs that are used, the
less suggestive the array be-
comes. S
A photo line-up
must be free of factors that
would make it impermissibly
suggestive. The composition
of the array must not emphasize one photograph over an-
other. Specifically, the photographs should be similar in size
and quality and should be either all black-and-white or all
O2f 2 N® LY FRRAGAZ2YyXZ GKS
first or last in the array. The characteristics of the suspect,
such as facial features and skin color should not stand in
sharp contrast with those of the other persons in the array.

Photo arrays should include at
least 5 photos.
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If the witness has spe-
cifically noted that the
perpetrator had facial
hair or was wearing a
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only one displaying
those features.

There are sev-
eral factors that must be
considered in the pres-
entation of the array to
the witness. The police
officer presenting the photo line-up should convey an atti-
tude of disinterest and should refrain from any action or
comment that emphasizes one photograph over another.
The officer should instruct the witness to study the photo-
graphs slowly and carefully. The witness should also be
AyaidNdz0GSR GKFG GKS
not be present in the array, that it is not necessary to iden-
tify anyone, that facial hair and hair style may have
changed, and that the lighting of the photograph may im-
pact the appearance of skin tone. The witness should mark
any photograph he identifies, and the witness should not be
told that he has picked the right suspect. If more that one
witness will view the photo line-up, they must do so outside
of the presence of the others and they must not be told
FyeGdKAY 3 | 02dzi
some officers ask a witness to grade an identification on a

and circumstances surrounding the identification. Lastly,
the array should be preserved for trial and appellate pur-
poses.
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Media Requests for Evidence Continued

released by any agency other than yours. In those instances
when you are asked to release records you maintain, you
should refer the requesting party to your respective city

FGG2NySeQa 2FFAOSET 4K2
when to release it according to GRAMA.
¢tKS 5! Qa hTFAOS oAttt

ies regarding cases in the investigative stages to you.
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pending case until that information has been officially en-
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tered into the public record in court, with the exception of
releasing information intended to help capture an at-large
defendant.

spond to future requests. If you have any further questions,
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PIMS TRAINING

¢CKS 5! Qa hF¥FFAOS gAafft K2fR F tLa{ GNIXAYyAy3a 2V
E. Broadway). The training will last an hour and is for anyone interested in learning how to better use the sys-
tem. If you would like to attend, please contact Jennifer Kibbie-Hiatt at 801.468.2654 or jkhiatt@slco.org.

THE LIGHTER SIDE: | AM DRUNK HONESTLY!

One night, a policeman spotted a man driving very erratically through the streets of Dublin. They pulled him over and asked him if
he had been drinking that evening. "Aye, so | have," says Pat. ‘Tis Friday, you know, so me and the lads went by the pub where | had
six or seven pints. And then there was something called 'Happy Hour" and they served these mar-gar-itos which are quite good. | had

four or five o' those." Pat continued, "Then | had to drive me friend's home and O' course | had to go in for a couple of Guiness,
couldn't be rude, ye know. Then | stopped on the way home to get another bottle for later." Pat fumbled around in his coat until he
located his bottle of whiskey, which he held up for inspection. The officer sighed, and said, "Sir, I'm afraid I'll need you to step out of
the car and take a breathalyzer test." Indignantly, Pat said, "Why? Don't ye believe me?!"

First Page 4
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1 DDA Hamilton, from Azusa, California, has spent most of his time
working with prosecutors since graduating from law school, He | Undergraduate Degree

! spent two years with the Salt Lake City Prosecutors Office before Spanish Translation &
O2YvAy3 G2 (GKS 5103 hFFAOS® |16 &DERAESUEeS 55 1K K
51038 hTFAOS sKSNB KS s2N] SR [sA G CApandoung Ragiglyr 5 54 |
{ SNDAOSad ' FGSN) 42YS GAYSI |[ceaz2zy oONARSTFie ST
the municipal attorney for South Jordan before returning to the | -@W Degree
51 Q4 hFFAOS 6AGK GKS [/ NAYAYLIE 5
involved in the criminal justice process in doing something

(prosecution) that benefits those around him. Favorite Quote .
Outside the office, he is an avid golfer and can often be found enjoying the offerings af St KAY dKAY]
at Costco on sample day. He is married with one child, a two-year-old son, and his more man than lamand |
wife greatly appreciates his penchant for home improvement projects. DDA Hamil- pAtt 0S azoé
G2y A& | 3INBIG Faasd G2 GKS 51 04 hFFaosstEMeFReMpomays 52 29 3
CLASS | LOCATION | INFORMATION
November 20-21, Excited Delirium In- ~
2008 structor Training N/A $295 per personfi call 1-866-944-4732
$275 per person; $95.00 re-cert feefi
November 24-25, TASER Instructor N/A Call (800) 978-2737 ext. 2016 or email
2008 Training jennifer@taser.com; attention Jennifer
Bliven
December 15-17, Introduction to Street Utah POST room $295 per personfi register online at
2008 Spanish fo|r LE#Bs www.patc.com
December 18, PIMS Trainin DAds Br oa( warye (Orftact Jennifer Kibbie-Hiatt at
2008 & fice 801.468.2654 or jkhiatt@slco.org.
Interview & Bodv Lan- No Costii www.mctft.com, or call ore
January 19, 2009 Lage y N/A email BL Smith at 568-7240;
Uag blsmith@sandy.utah.gov.
February 4-5, Statement Analysis N/A $175 per personfi call 568-7240 or email
2009 Training blsmith@sandy.utah.gov

SPEEDING TICKET
A police officer stops a blonde for speeding and asks her very nicely if he could see her license.
She replied in a huff, "I wish you guys would get your act together.

Just yesterday, you take away my license, and then today, you expect
me to show it to you!"

First Page 5



Case Law Updates

UTAH SUPREME COURT DECISIONS
State v. Briggs

UTAH COURT OF APPEALS DECISIONS
State v. Northcutt
State v. Rieck
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State v. Tri
State v. Wilkinson

UNITED STATES TENTH CIRCUIT

Boyle v. McKune
United States v. Phillips

UTAH SUPREME COURT DECISIONS

State v. Briggs
2008 UT 72, (Amending State v. Brigg2008 UT 52)
The court deleted footnote 5 but did not make any
other changes to the prior opinion it issued. The footnote
read,
In their briefs, both the defendant and
the State failed to address the two forms
of intent, i.e., for the commission of the
offense and intent to aid and abet in the
20KSNJ LISNAR2Y Q&
must be proved.

State v. Briggs2008 UT 52, 1113 n.5.

UTAH COURT OF APPEALS DECISIONS

State v. Northcutt

Northcutt was convicted for the aggravated kid-
napping and assault of his wife, P.H., in 2005. State v.
Northcutt, 2008 UT App 357, /1. During trial, the court ad-
mitted evidence of a similar incident he committed against
his former spouse, G.L. Id. at 3. The evidence was admissi-
ble under Utah Rule of Evidence 404(b). Id. at /17. The evi-
dence was offered for the proper non-character purpose of
LINEGAY 3 b2NIKOdzi G Qa
dent, mistake, and lack of intent. Id. at 7 7-8. It was also
relevant because it tended to prove Northcutt acted with
the requisite intent. Id. at 9. And it also complied with
Utah Rule of Evidence 403, even though the incident against
his former spouse occurred twenty months before he as-
saulted and kidnapped P.H. and there was ample, equally
effective proof to convict Northcutt without evidence of the
prior incident. Id. at 97 10-18.

State v. Rieck
The State appealed the dismissal of the charges
against Rieck for aggravated assault, assault against a peace

First Page 6
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officer, reckless endangerment, and interference with an
arresting officer. State v. Riegi008 UT App 367, 11 1-2.
Deputy Jensen arrested Rieck after responding to reports of
gun shots in Utah County. Id. at /3. Rieck was within the
fenced confines of his property and Deputy Jensen spoke
with him over the fence. Id. As they spoke, Rieck smelled
strongly of alcohol. 1d. Rieck acted belligerently, and Deputy
wSyasSy 2LISySR GKS FSyOoS |
LINRBLISNIie G2 Ay@SadiaardsS
tion further. 1d. The trial court dismissed the charges be-
cause Deputy Jensen was not justified under the Fourth

YR ¢
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resting him. Id. at /4.
¢KS {GFGS RAR y2i I KIS

amendment analysis; rather, it argued the trial court com-

mitted plain error when it dismissed the charges against

himldd G ¥ypd ¢KS [/ 2dz2NI 2F !

gument because it did not present any evidence that Rieck

KFR O2YYAUGGSR Fye GAYyUGISNIBSYyAYy
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stopped at the point when he entered the property and did

not include evidence that Rieck had assaulted him. Id. at 11

7-8. Finally, when Rieck presented his motion for dismissal,

the State failed to present additional evidence of what hap-

LISYSR I FGSNJ 5SLJddzie WwWSyld&y Syl

118. So the trial court did not commit plain error when it

dismissed the case. Id. at 9.

F'yR G2 NXo dzi
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State v. Tripp

Tripp turned into the path of an oncoming motor-
cycle and collided with it. State v. Tripp2008 UT App 388,
13. The motorcyclist died. Id. Officers arrived and repeat-
SRf& Fa81SR LISNXYAA&&ANRANTE-2
She refused every time because she was afraid of needles.
Id. Finally, after putting her in the back of a police car and
telling her that she was detained, the officers told Tripp that
they were going to secure a warrant. Id. at 7. But before
they attempted to obtain a warrant, the blood technician
arrived and told them that he was usually good at assuaging
the fear of needles. Id. at 18. The technician tricked Tripp

Case Law Content
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Case Law Updates Continued

into giving a blood sample by putting a tourniquet around
her arm and slipping the needle into her arm without warn-
ing. Id. at 9117 9-10. The test detected cocaine and a blood
alcohol concentration above the legal limit. Id. at 110.

Tripp argued that she did not consent to the blood
draw and there were no exigent circumstances otherwise
justifying it. Id. at 12. The court held that Tripp had not
consented because she repeatedly refused each request for
permission and had to be tricked into giving the sample. Id.
at 117. Further, no exigent circumstances existed because
the officers did not have probable cause that Tripp was im-
paired.ld® | & Jjmpd ¢KS
speech was slurred, did not smell alcohol on her, and did
not conduct field sobriety tests. Id. at 720.

Finally, the State argued that the evidence of alco-
K2t IyR 020lAYyS Ay
discovered, arguing that the officer would have obtained a
warrant had he applied for one. Id. at §23. But to qualify for
the inevitable discovery exception to the exclusionary rule,
"[(1)] there must be some independent basis for discovery,
and [(2)] the investigation that inevitably would have led to
the evidence must be independent of the constitutional
violation."” Id. at 1123, internal citations omitted. The court
held that obtaining a warrant was not inevitable. Id. at 71
24-25.

State v. Wilkinson

Wilkinson was a passenger in a car stopped for
speeding. State v. Wikkinsoh Hnny | ¢ ! LJLJ
driver had a suspended license. Id. The officer conducting
0KS adG2L) NBUdzZNYySR (G2 KAA
was suspended, and called for a canine unit to come sniff
the car. Id. The canine and its handler arrived within two
minutes of the call. Id. at 3. The canine indicated on the
RNAPSNDa &aARS 27
asked to exit the vehicle. Id. After the exited and only six to
ten minutes after the initial traffic stop, the canine indicated
that there were drugs on Wilkinson. Id. at 11 3, 10.

Wilkinson argued the officer unlawfully exceeded
the scope and duration of the initial traffic stop when he
called for the canine unit and had it sniff the car. Id. at /6.
The court held the officer did not exceed the scope of the
GNI FFAO aid2L) 60SOlFdzasS |
Fourth-amendment rights, and merely requesting for the
assistance of a canine unit for assistance does not implicate
them either. Id. at 7. The court also held that the ten min-
utes between stopping the car and the completion of the

7
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canine sniff did not exceed the permissible duration of the
traffic stop. Id. at 7110.

United States Tenth Circuit

Boyle v. McKune

Boyle was convicted for multiple counts of aggra-
vated criminal sodomy and sexual battery. Boyle v. McKune
--- F.3d ---- (10th Cir. 2008), available athttp://
www.westlaw.com 2008 WL 4593081, *1. Among his claims,
he asserted his counsel was ineffective for failing to call an

2 FTA OSNBS ERASRNIY 200A (R/S{ES0 & 20 kil Sta drdfReLILIBER

*5. But he was not entitled to have a medical expert testify
because there was not a reasonable likelihood that her con-
clusions would have differed from the conclusions of the

¢ NJA& LILIQ &ursestwBozx@minadhisafictims &fter BeRissadtBd3hyem.A y S G A

Id. *6. Further, the decision of whom to call as witnesses is a
matter of strategy and discretion for a trial attorney. Id.

United States v. Phillips

Phillips, a partner at Phillips & Phillips Chartered
Law Firm, appealed from the admission of several items of
documentary evidence during his trial for making false
statements to a federal agency and immigration fraud.
United States v. Phillips- F.3d ---- (10th Cir. 2008), avail-
able athttp://www.westlaw.com 2008 WL 4416526, *1. He
and his wife filed multiple visa applications with forged em-
ployer signatures. Id. at *2. During trial, the prosecution
offdred 3 pariial applichtiirSa capy oRdadher application,
and several copies of other immigration forms. Id. at *4. The

QartNEppligaBoNvas adrbissiblearfd toinplidl ith th& NA & S N,
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bility to offer the remainder of the document. Id. The copies
of the other documents were admissible and complied with

i KS @SKA Ghe §d evideyicRrulds BeGusethepdrrd dugli@@sdmidl v i &

there was no reason to require the admission of the origi-
nals. Id. at *5. Finally, the copies of other immigration forms
were admissible as copies of public records because the
originals could not be obtained. Id. at *6.
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