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 The Utah Department of Public Safety 
recently released the òCrime in Utah Preliminary 
Report,ó confirming what those working in the 
criminal justice fields in Salt Lake County have 
been sayingñthat crime in Utah is on the rise.  In 
fact, the report indicates that crime increased 5.03 
percent from 2006 to 2007 and violent crime rose 
10.24 percent.  All factors indicate that the trend 
has continued into 2008. 
 Coinciding with that increase is the cur-
rent need for more jail space.  As crime has risen, 
more and more people have been arrested and 
booked.  As the jails run out of space, we are 
forced to release offenders and alleged offenders 
that we are otherwise not comfortable releasing.  
This increases the likelihood that released indi-
viduals will reoffend and ultimately risks the 
safety of our community.   
 Whatever the causes of increased criminal 
activity, we can clearly see the effects throughout 
the criminal justice system.  Policing, jail, prosecu-

torial, and court resources are stretched to and, at 
times, beyond capacity as we work to hold offend-
ers accountable.   
 We must find innovative ways to address 
the factors stressing our justice system.  While this 
office and other policy makers may have many 
ideas concerning various aspects of the criminal 
justice system, we also rely on the expertise of law 
enforcement in our search for improvement.  
Many suggestions made by law enforcement re-
garding subpoena service, attendance at court 
hearings, screening processes, forfeitures, obtain-
ing warrants and others have been recently imple-
mented and have proven effective.  We all appre-
ciate the ideas and input you have given, and I 
encourage you to continue to convey any new 
ideas or feedback you may have directly to me. Σ 
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DA Message: Balancing the System 

As many of you may be aware, the prose-
cutors on the Domestic Violence Team are always 
on call.  This has allowed me to monitor the types 
of questions that arise.  By far the most frequently 
asked question I have received is whether officers 
can order a defendant to not contact the victim 
when a citation is issued.  The short answer is that 
such an order is not enforceable.  While §77-36-2.5 
requires officers to have a defendant agree to a 24-
hour No-Contact period with the victim, a close 
reading of that statute shows that it only applies 
when a defendant is subject to custodial arrest 
and is released from custody. A citation is very 
similar to an arrest.  Like an arrest, it is the prod-
uct of a police investigationñthat is, it is the re-
sult of an investigation and not a record of it.  Like 

an arrest, a citation must be based upon probable 
cause to believe that the person has committed a 
crime.  According to Utah law, a citation occurs 
òin lieu of taking a person into custodyó, when an 
officer issues and delivers òa citation requiring 
any person subject to arrest or prosecution on a 
misdemeanor or infraction charge to appear at the 
court of the magistrate before whom the person 
should be taken pursuant to law if the person had 
been arrested.ó  Id. § 77-7-18.  Therefore, when an 
officer chooses to NOT  arrest a subject on a do-
mestic violence case, but issues a citation, we can-
not enforce a No Contact order.  

The statute states that, òupon arrest for 
domestic violence, a person may not be released 
on bail, recognizance, or otherwise prior to the 

Domestic Violence No Contact Orders 
By DV Team Leader Michaela Andruzzi 
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Gathering DV Victim Information 
By DV Team Leader Michaela Andruzzi 

One of the primary challenges that all of us in 
law enforcement face is the Domestic Violence 
case.  Victims are very cooperative on the night it hap-
pens, and then they either fail to appear in court be-
cause theyõre back together with the perpetrator or it is 
difficult to get away from the abuser.  Either way, we 
canõt prosecute a case without a victim. 
 Sometimes we can track victims down through 
the victim advocate or by chasing down where the kids 
go to school.  Usually, this is time-consuming. 
 One of the solutions that was brought to us by 
law enforcement was to just ask for a permanent con-
tact person during the initial investigation.  Asking the 
victim for the name, address, phone number of a per-
son who will always know where to contact them is a 
great way to at least get started in tracking down some-
one who doesnõt want to be found.  In the heat of the 

moment, we are more likely to get good, solid informa-
tion than we are a week later, when the perpetrator is 
probably back in the home and the reality of it has set 
in for the victim. 
 Remember ð there are a number of reasons 
why these victims donõt want to testify.  Financial rea-
sons, shared children, fear, etc.  But we in law enforce-
ment are committed to holding abusers accountable in 
order to reduce the number of times we respond and to 
reduce the risk to the children in the home. 
 This past year has been extremely rewarding 
for all of us at the District Attorneyõs Office who are 
dedicated to working with law enforcement to reduce 
domestic violence in our county.  We appreciate all of 
your efforts, and hope we can continue to see the excel-
lent work you do.Σ 
 

 

PROSECUTOR PROFILE: Alicia Cook 
DDA Cook began with the DAõs Office as a law 
clerk in 1998.  She was hired as an attorney shortly 
after taking the bar in 2000 and has since spent a 
number of years on the Special Victims and Do-
mestic Violence Teams.  Currently, Ms. Cook em-
ploys her experience as the officeõs Public Informa-
tion Officer.  If you have any press concerns con-
cerning cases filed by the DAõs Office, feel free to 
contact Alicia at 801.363.7900. 
 
Outside the office, Ms. Cook enjoys reading, moun-
tain biking, hiking, and skiing.  She is originally 
from California and now lives in Murray.  She is 
also the proud owner of a quaint condo in Bounti-
ful she is willing to sell, if anyone is looking...  

DDA ALICIA COOK  

Law School:  
 University of Utah 
Undergraduate Degree:  
 BA English Literature 
 University of Utah 
Favorite Movie (of 2007): 
 òInto the Wildó 
Favorite Author:  
 Jane Austen 
Favorite Quote:  
 òYou are only as big 
as your battles.ó  ñREM 

A car driven by a woman breaks down on the Interstate one day. 
 
So she eases it over onto the shoulder of the road. She carefully 
steps out of the car and opens the trunk. Out of the trunk jump 
two men in trench coats who walk to the rear of the vehicle 
where they stand facing oncoming traffic and  begin opening 
their coats and exposing their nude bodies to approaching driv-
ers. 
 
Not surprisingly, one of the worst pileups in history of this high-
way occurs. 
 

It's not very long before a police car shows up. The cop, clearly 
enraged, runs toward the woman yelling, "What the heck is go-
ing on here?" 
 
"My car broke down,"  says the woman, calmly. 
 
"Well, what are these perverts doing here by the side of the 
road?" asks the cop. 
 
And she said... 
 
"Those are my emergency flashers!" 

ENTERTAINMENT: EMERGENCY FLASHERS 

First Page 
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Recently there has been some confusion regarding 
the documentation that must be submitted to the 
DAõs office for screening.  To clarify, this office re-
quires the following: 

 

1. Coversheet:  Please include a completely filled 
out coversheet.  If the case is domestic violence 
related,  make sure to write DV in bold at the top 
of  the form.  This way our office can expedite 
the screening for a better case resolution. 

2. Witness list :  Please make sure to list the offi-
cerõs office and cell 
number on this 
witness list to as-
sure that the offi-
cers receive a per-
sonal call-off when 
court is cancelled.  
This list is not re-
leased to defense 
counsel so the offi-
cerõs cell numbers 
will remain confi-
dential.  Also in-
clude all  witnesses 
on this form.  
Given the high 
volume of cases, 
this office uses this 
form to create our 
witness lists in 
preparation for 
preliminary hear-
ings and trials. Failure to list a witness may re-
sult in cases being continued and the officer hav-
ing to make multiple court appearances. 

3. Police reports :  Two complete copies  of all re-
ports, including supplements, impound reports, 
DUI and accident forms, property logs, and any 
other documentation regarding the case must be 
included in the screening packet. 

4. Documentary evidence :  Items such as written 
witness statements, 1102 statements, toxicology, 

crime lab and coroner reports,  photocopies of 
checks or forged documents, pawn slips, basi-
cally any paper evidence should have two cop-
ies included in the packet. 

5. RAP and Driverõs License reports:  One copy 
should be submitted. 

6. Certified copies of protective and no -contact 
orders:  If the defendant is accused of violating a 
protective order, our office has agreed to obtain 
a certified copy of the protective order  if it is 
issued by the Third District Court.   All other 

protective orders must 
have a certified copy 
submitted with the 
packet. 

7. Physical Evidence :  
Photographs, video 
tapes, audiotapes and 
other evidence which 
must be digitally repro-
duced may have one 

copy submitted with 
the packet.  This office 
will make discovery 
duplicates. 

8. Enhanceable Of-
fenses:  If a prior con-
viction is an element of 
the offense or an en-
hancing factor this of-
fice will obtain certified 
copies of the prior con-
victions.  In order for 

our office to file the charges, the law enforce-
ment agency must submit proof that there are 
qualifying convictions.  This proof may be sub-
mitted in the form of a RAP or DL record show-
ing a conviction.   The arrest alone will not suf-
fice. 

9. Any other evidence  in the possession of the 
agency or known to the agency should be docu-
mented and included in the screening packet.Σ 

Screening Procedure Guidelines 

First Page 
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UPCOMING OFFICER TRAINING 

DATE CLASS LOCATION INFORMATION 

September 4-5, 
2008 

Background Investiga-
tion 

N/A 
$275 per personñ

www.glackenseminars.com; 
775.841-0688 

September 11-12, 
2008 

Liability Management for 
Tactical, SWAT, & Emer-
gency Response Opera-

tions 

N/A $275 per personñwww.patc.com 

September 17-19, 
2008 

Interview and Interroga-
tion 

N/A $295 per personñCall 801.568.7240 

October 1-3, 2008 
John Reid Street Crimes 

Seminar 
N/A 

$395 per personñvisit www.reid.com and 
click on òStreet Crimesó 

October 29-30, 2008 
Leadership Skills for 
Managing Disasters 

Sandy City Hall Mul-
tipurpose Room 

No CostñContact Ken Kraudy 568-7279; or 
BL Smith 568-7240 

November 17-18, 
2008 

Taser Instructor Training N/A 
$275.00 per person; $95.00 re-cert feeñ 
Call (800) 978-2737 ext. 2016 or email  

jennifer@taser.com; attention Jennifer Bliven 
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United States v. Contreras 
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CASE LAW UPDATES: Continued 
UTAH SUPREME COURT DECISIONS 

 
State v. Briggs 

 
 Defendant, Briggs, was convicted for posses-
sion of a controlled substance with the intent to distrib-
ute, a tax stamp violation, and possession of drug para-
phernalia based on accomplice liability. State v. Briggs, 
2008 UT 52, ¶ 8, 12. Briggs was offered $200 to drive to 
Phoenix to òpick up some weed.ó Id. at ¶ 2.The pair 
traveled to Phoenix and purchased a brick of mari-
juana, but Briggs was not involved in the transaction. 
Id. at ¶ 4. After being pulled over near Blanding and 
consenting to a search of their vehicle, an officer found 
the brick of marijuana under Briggsõ seat and a mari-
juana pipe in her purse. Id. at ¶ 6. 

The Utah Supreme Court clarified the require-
ments to convict someone through the doctrine of ac-
complice liability. See id. at ¶¶ 12-23. The first require-
ment is that the accomplice must have òhad the intent 
that an underlying offense be committed.ó Id. at ¶ 14. 
The accomplice need not have the same intent as the 
principal, and she will be held responsible only to the 
degree of her own mental state. Id. The second require-
ment is that the accomplice must have intentionally 
aided the principal. Id. at ¶ 15. The intent to aid may be 
inferred from òpresence, companionship, and conduct 
before and after the offense. Id. at ¶ 13. 

A defendant may assert the affirmative defense 
of òvoluntary terminationó to absolve herself of re-
sponsibility. Id. at ¶ 17. But to avail herself of this de-
fense, she must prove that after initially acting with the 
intent that an offense be committed and intentionally 
aiding the principal, she òwholly deprived [her] prior 
efforts of effectiveness.ó Id. at ¶ 17. 

Finally, the Court also noted that a person can-
not be charged with being an accomplice. Id. at ¶ 16. 
And if the State relies on accomplice liability to convict 
a defendant for possessing a controlled substance, it 
does not need to prove either actual or constructive 
possession. Id. at ¶ 18-19. 

 
State v. Rosa-Re 

 
 In this case, the Utah Supreme Court clarified 
the timing requirements of Batson challenges. After the 
State exercised its peremptory challenges and struck 

three of four men on the venire, the defense requested 
a sidebar. State v. Rosa-Re, 2008 UT 53, ¶ 2. He in-
formed the court that he would need to make a Batson 
challenge because the State struck the three men on the 
jury. Id. After the sidebar, the court read the names of 
the jurors without objection and asked the defense 
whether this was the jury he had selected. Id. at ¶ 3. 
The defense said òyes, sir.ó Id. The jury was empan-
elled and sworn without objection, and the remaining 
venire was dismissed. Id. at ¶¶ 3-4. After the venire 
was dismissed, the defense made its formal Batson 
challenge, the State gave its basis for striking the three 
men, and the court overruled the challenge. Id. at ¶ 4. 
 The Court noted the defenseõs challenge was 
made poorly but ruled that it was sufficiently timely to 
preserve error. Id. at ¶ 12. However, the Court stated 
that from now on, similar conduct by a defense attor-
ney will constitute a waiver of a Batson challenge and 
outlined the requirements for a timely challenge: A Bat-
son challenge must be made (1) òbefore the jury is 
swornó and (2) òbefore the remainder of the venire is 
dismissed,ó and (3) it must be resolved before empan-
elling the jury and dismissing the remaining venire. Id. 
at ¶¶ 8, 13-14. And it is the defense attorneyõs responsi-
bility to ensure the court rules on a Batson challenge be-
fore the jury is empanelled and dismissing the remain-
der of the venire. Id. at ¶ 14. 

 
State v. King  

  
 The Utah Supreme Court held that prejudice is 
not presumed in an ineffective assistance of counsel 
claim when a defense attorney fails to object to seating 
two jurors with potential bias. State v. King, 2008 UT 54, 
¶ 47. During jury selection in a trial for aggravated sex-
ual abuse of a child, five potential jurors indicated they 
may have difficulty fairly evaluating Kingõs case. Id. at 
¶ 5. Three of the five had experienced child abuse ei-
ther directly or indirectly. Id. at ¶ 6. The remaining two 
indicated the emotional impact of the evidence may 
impair their ability to be fair. Id. These two were not 
questioned individually and were seated on the jury 
without objection. Id. at ¶ 8. 
 King claimed he received ineffective assistance 
of counsel for his attorneyõs failure to object to the pres-
ence of the two jurors who were potentially biased. Id. 
at ¶ 15. An attorney renders ineffective assistance of 

First Page Case Law Content 
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counsel when his performance is òobjectively unrea-
sonableó and prejudiced the defendant. Id. at ¶ 18. 
Kingõs attorneyõs failure to object to the presence of the 
two jurors was objectively unreasonable, and the Court 
considered whether prejudice should be presumed 
when two potentially biased jurors are seated without 
objection. Id. The Court held that while the presence of 
jurors who were actually biased would justify a defen-
dant was prejudiced, when a defense attorney fails to 
object to seating two jurors with potential bias preju-
dice is not presumed. Id. at ¶¶ 28-47. 

 
State v. Low  

 
Low was charged with murder but was later 

convicted of manslaughter. State v. Low, 2008 UT 58, ¶ 
1. Low met the victim and two other men at a bar and 
went with them to the victimõs apartment. Id. at ¶ 2. At 
the apartment, they ingested cocaine. Id. Later, the vic-
tim showed the others his handgun and abused Low in 
various ways: He slapped Lowõs head while Low was 
urinating, flipped Low to the ground and hurt Lowõs 
neck, pushed Lowõs legs over his head while stepping 
on his crotch, and while Low was passed out, the vic-
tim pour five tumblers of water on him, slammed him 
into a chair, and tried to make him drink a bottle of hot 
water. Id. at ¶ 3. Finally, the victim gave Low a 
òwedgie.ó Id. Low shot and killed the victim and fled. 
Id. at ¶¶ 3-4. When Low was arrested, the officer ques-
tioned him without giving him the Miranda warnings. 
Id. at ¶ 6. At trial, the State introduced the statements 
Low made to the officer. Id. at ¶ 67. Low testified that 
he killed the victim in self-defense after he charged him 
and they struggled for the gun. Id. at Æ 8. Lowõs trial for 
murder ended in a hung jury. Id. at ¶ 10.  During a sec-
ond trial, Low did not testify, but the State read the 
transcript of his testimony from his first trial. Id. at ¶ 
76. The State requested a manslaughter instruction. Id. 
at Æ 10. The court, over Lowõs objections, instructed the 
jury as to extreme emotional distress manslaughter and 
imperfect self-defense manslaughter. Id. The trial court 
also instructed the jury as to Lowõs flight from the 
scene of the homicide. Id. at ¶ 63. Low was convicted 
for manslaughter. Id. at ¶ 10. 

On appeal, Low argued that the State had no 
right to request either manslaughter instruction be-
cause they are both affirmative defenses. Id. at ¶ 13. 

The Court stated, òA court may properly instruct the 
jury as to an affirmative defense, even if the defendant 
objects to the instruction, if the defendant has pre-
sented evidence supporting the affirmative defense at 
trial. . . . . But when a defendant presents no evidence 
relating to an affirmative defense, a court may not in-
struct the jury on that affirmative defense.ó Id. at ¶¶ 27-
28. Because Low testified as to perfect self-defense, he 
also presented evidence of imperfect self-defense, and 
it was proper for the trial court to instruct the jury on it 
over Lowõs objection. Id. at ¶ 32. But neither the State 
nor Low presented any evidence that he was emotion-
ally distressed, and the courtõs instruction as to ex-
treme emotional distress manslaughter was improper. 
Id. at ¶¶ 37-39. 

The Court then considered whether double 
jeopardy barred another trial against Low. Id. at ¶ 50. 
Double jeopardy bars ò(1) a second prosecution for the 
same offense after acquittal, (2) a second prosecution 
for the same offense after conviction, and (3) multiple 
punishments for the same offense.ó Id. at ¶ 51 (citing 
State v. Rudolph, 970 P.2d 1221, 1230 (Utah 1998)). Fur-
ther, òconviction for a lesser offense implies an acquit-
tal of a greater offense, [and] double jeopardy bars re-
trial of the greater offense if the conviction for the 
lesser offense is reversed on appeal.ó Id. at ¶ 52 (citing 
Price v. Georgia, 398 U.S. 323, 329 (1970)). So double 
jeopardy bars retrial of the murder charge. The Court 
also noted that extreme emotional distress manslaugh-
ter and imperfect self-defense manslaughter were 
barred by Utahõs statutory scheme. Id. at ¶ 57. That is, 
they exist only as affirmative defenses to murder, and 
because double jeopardy bars a second murder prose-
cution, those defenses are not available. Id. But the 
State can still amend the information charging Low 
and try him for manslaughter. Id. at ¶ 58. 
 The Court then gave several advisory opinions. 
First, it instructed the trial court that its flight instruc-
tion was incomplete because it did not advise the jury 
that there may be completely innocent reasons for 
flight. Id. at ¶ 65 (citing State v. Bales, 675 P.2d 573, 574 
(Utah 1983)). Second, it noted that many, but not all, of 
Lowõs statements to the officer after being arrested 
should have been suppressed. Id. at ¶¶ 71-75. Finally, 
the Court advised the trial court presiding over Lowõs 
third trial is to evaluate whether Low testified at his 
first trial because of the statements obtained in viola-
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tion of Miranda that were introduced at trial. Id. at ¶ 78. 
Generally, a defendantõs testimony at a prior trial is ad-
missible at a subsequent trial, but not if that testimony 
was induced by the Stateõs illegal actions. Id. at ¶¶ 77-
78. 
 
Flight Instructionñwas as follows: 
The flight or attempted flight after a killing of another 
is not sufficient in itself to establish a personõs guilt, but 
is a fact which, if proved, may be considered by you in 
the light of all other proved facts in deciding whether a 
defendant is guilty or not guilty. The weight to which 
this circumstance is entitled is a matter for you to de-
cide. 
 

State v. Peterson 
  
Peterson pleaded guilty to one count of assault by a 
prisoner. State v. Peterson, 2008 UT App 304, ¶ 1. He 
later wanted to withdraw his plea, and during a 
change of plea hearing the trial court refused to allow 
him to withdraw it because he had not made his re-
quest in writing. Id. Peterson requested an extension to 
submit his request in writing, which was denied. Id. 
The Court of Appeals reversed because motions made 
during a hearing or during a trial do not need to be in 
writing. Id. at ¶ 2(citing Utah R. Crim. P. 12(a)). 

 
Colin v. State  

 
 Colin, who was not a citizen of the United 
States, pled guilty to a felony offense and successfully 
completed probation. Colin v. State, 2008 UT App 305, ¶ 
2. His felony record caused problems with his immi-
gration status, and he filed a motion to vacate his sen-
tence seven years after pleading guilty, claiming he re-
ceived ineffective assistance of counsel because he was 
not informed about the consequences of pleading 
guilty on his immigration status. Id. at ¶ 3. The State 
argued Colin had waited too long and moved to dis-
miss. Id. at ¶ 5. The court held a hearing on the motion 
to dismiss, during which Colin testified by telephone 
without being sworn. Id. at ¶ 6. After the hearing, the 
court granted Colinõs motion to vacate his sentence. Id. 
at ¶ 7. The State argued it had not had the opportunity 
to meaningfully contest Colinõs motion to vacate be-
cause the hearing was on the Stateõs motion to dismiss. 

Id. at ¶ 9. The Court of Appeals agreed and reversed 
the trial courtõs decision to vacate Colinõs sentence. Id. 
at Æ 14. It held that the hearing on Stateõs motion to dis-
miss was not a hearing on the merits of Colinõs claim. 
Id. at ¶ 12. And the trial court should have denied the 
Stateõs motion to dismiss and held an additional hear-
ing on Colinõs motion to vacate. Id. at ¶ 13. 
 
 

10TH CIRCUIT COURT OF APPEALS 
 

United States v. Contreras 

 

 Contreras robbed a bank while he was on pro-
bation, and the robbery was recorded by the bankõs 
video surveillance equipment. United States v. 
Contreras, --- F.3d ---, 2008 WL 3823059, *1 (10th Cir. 
2008) available at http://www.westlaw.com. The bank 
circulated flyers with images from the video. Id. 
Contrerasõ probation officer recognized him in the fly-
ers and called the police. Id. The F.B.I. prepared a photo 
lineup and showed it to the teller who was robbed. Id. 
She positively identified Contreras as the robber. Id. At 
trial, the court ruled that evidence of Contrerasõ rela-
tionship with his probation officer should be limited so 
as not to reveal that Contreras was on probation. Id. at 
*2. But Contrerasõ probation officer testified based on 
the surveillance video that Contreras robbed the bank, 
but Contreras chose not to cross-examine her. Id. 
Contreras argued his probation officerõs testimony was 
not admissible under Fed. R. Evid. 701 because the jury 
was as equally capable as his probation officer to com-
pare him to the man in the bank surveillance. Id. He 
also argued he could not effectively cross-examine his 

probation officer without revealing their relationship, thus 

violating Fed. R. Evid. 403. Id. And finally, he claimed his 

right to confront the probation officer was violated. Id.     

 The Tenth Circuit rejected his claim that the 
probation officerõs identification was not helpful to the 
jury. Id. at *3. A witnessõ identification of a defendant 
based on video surveillance is òhelpful if ôthere is some 
basis for concluding that the witness is more likely to 
correctly identify the defendant from the photograph 
than the jury.õó Id. at * 2 (quoting United States v. Allen, 
787 F.2d 933, 936 (4th Cir. 1986). òThe witnessõ prior 
familiarity with the defendantõs appearance is the most 
critical factor to determine if such a basis exists.ó Id. at 
*2. And the òperiod of time and variety of circum-
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stances [in which the witness has gained familiarity 
with the defendant] offers a jury a perspective it could 
not acquire in its limited exposure to defendants.ó 
Thus, the probation officerõs testimony was helpful be-
cause her prior familiarity with Contreras gave her a 
òmore sophisticated mental pictureó of Contreras than 
the jury. Id. at *3. 
 The court also rejected Contrerasõ Rule 403 ar-
gument, noting he could have cross-examined the pro-
bation officer without any danger of revealing their re-
lationship. Id. at *3-*4. 
 Finally, the court rejected Contrerasõ claim that 
he was deprived of the right to confront his probation 
officer. Id. at *4. The Sixth Amendment does not guar-
antee the right to cross-examine a witness in any way a 
defendant would like. Id. And if the defendant had 
òwide latitudeó to cross-examine the witnesses against 
him there was no violation of his confrontation rights. 
Id. The only restriction on Contrerasõ ability to cross-
examine his probation officer was on evidence about 
their relationship. Id. Despite this restriction, Contreras 
still had wide latitude to cross-examine her but chose 
not to. Id. 

 
United States v. Jarvi   

 
The police stopped Jarvi and a passenger in 

Jarviõs car. United States v. Jarvi, --- F.3d ---, 2008 WL 
3870624, *1 (10th Cir. 2008) available at http://
www.westlaw.com. During an illegal search, the police 
found fifty-six grams of methamphetamine. Id. They 
also searched the passengerõs purse and found pre-
scription drugs and arrested her for the non-existent 
offense of possessing prescription drugs without hav-
ing the actual prescription with her. Id. After she was 
arrested, Jarviõs passenger told the police that Jarvi had 
even more methamphetamine at his home and that she 
had used drugs there. Id. Based on her tip, the police 
obtained a search warrant for Jarviõs house and found 
twenty-three grams of methamphetamine, two hand-
guns, a 0.22 caliber rifle, and $15,000 in cash. Id. 

Jarvi moved to suppress the evidence found at 
his home because his passengerõs tip was fruit of a poi-
sonous search. Id. at *3. The Tenth Circuit noted that 
Jarvi could not complain about the violation of his pas-
sengerõs Fourth-amendment rights so he bore the bur-
den to prove òa factual nexusó between the search that 

violated his rights and the passengerõs tip that there 
were more drugs in his home. Id. at *4. Jarvi failed to 
prove such a nexus because there was no evidence that 
the passengerõs purse was searched during the initial 
stop or later. Id. 

 
United States v. Gambino -Zavala  

 
 The police, responding to numerous 911 calls, 
went to Gambino-Zavalaõs apartment to investigate re-
ports of gun fire. United States v. Gambino-Zavala, --- 
F.3d ---, 2008 WL 3892073, *1 (10th Cir. 2008) available 
at http://www.westlaw.com. The officers spoke with 
the tenant below Gambino-Zavalaõs apartment, and she 
frantically told them that he and others at the apart-
ment were known to carry guns. Id. The officers 
knocked on Gambino-Zavalaõs door. Id. He said he was 
the only one home, but the officers performed a protec-
tive sweep of his apartment, noticed a shotgun and am-
munition but did not seize them, and did not find any-
one else there. Id. The sweep lasted no more than two 
minutes. Id. At trial, Gambino-Zavala moved to sup-
press the shotgun and ammunition as fruit of an illegal, 
warrantless search but failed to persuade the trial 
court. Id. at *2. 
 The Tenth Circuit affirmed the trial courtõs de-
cision not to suppress the gun and ammunition. Id. at 
*4. Officers may perform a protective sweep of an 
apartment if (1) they òobjectively have a reasonable ba-
sis to believe there is an immediate need to protect the 
lives or safety of others.ó They do not need probable 
cause to believe someone inside the apartment is hurt 
and can search for victims upon reports of gunfire. Id. 
at *2. Further, (2) òthe manner and scope of the search 
[must be] reasonable.ó Id. The òscope of a search is rea-
sonable if the officers confined the search only to places 
inside the home where an emergency would reasona-
bly be associated.ó Id. at *2-*3. The court held the offi-
cers had a reasonable basis, if not probable cause, to 
search Gambino-Zavalaõs apartment, and the scope of 
the search was reasonable because it lasted only a few 
minutes and was confined to areas where other per-
sons might have been. Id. at *4. 

 
United States v. Rivas -Macias 

 
 Rivas-Macias was arrested with two men, Ji-
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marez and Serra, for possessing large amounts of co-
caine by United States Border Patrol agents. United 
States v. Rivas-Macias, --- F.3d ---, 2008 WL 3892728, *1, 
available at http://www.westlaw.com. Serra became 
the prosecutionõs chief witness. Id. at *2. Rivas-Macias 
wanted to call Jimarez to rebut Serraõs testimony, but 
Jimarez asserted his Fifth-amendment privilege against 
self-incrimination because, even though he had already 
pled guilty and made several unsworn statements to 
the police, he had not been sentenced. Id. The trial 
court refused to compel Jimarez to testify, and Rivas-
Macias complained that he had been deprived of his 
right to present a defense. Id. 
 The Tenth Circuit noted that the right to pre-
sent a defense, although fundamental, òmust bow to 
accommodate legitimate competing interests in the 
criminal trial process.ó Id. at *4. And as long as Jimarez 
retained his privilege against self-incrimination, Rivas-
Macias had not been deprived of his right to present a 
defense. Id. A person retains this privilege prior to and 
during sentencing hearings. Id. at *5. So Jimarez re-

tained his right against self-incrimination because he 
had not been sentenced. Id. 

 The court also held that Jimarez did not waive 
his privilege by pleading guilty and making unsworn 
statements to the police regarding the incident. Id. at *5
-*6. There are three ways in which a person may waive 
his privilege against self-incrimination: (1) if he fails to 
assert it in a timely fashion, (2) if the government 
grants him individual immunity so his answers cannot 
be used against him, and (3) if òin a single proceeding, 
he voluntarily testifies about a subject and then invokes 
the privilege when asked to disclose the details of the 
subject.ó Id. at *5. There was no dispute that (1) Jimarez 
asserted his privilege in a timely fashion, and (2) the 
government did not grant him immunity. Id. Further, 
(3) a guilty plea does not waive the privilege. Id. at *5-
*6. And the unsworn statements to the police did not 
waive his privilege because he did not make them in 
the proceeding against Rivas-Macias. Id. at *6. 

Finally, the trial court was not obligated, sua 
sponte, to continue Rivas-Maciasõ trial until after Ji-
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close of the next court day following the arrest, unless 
as a condition of that release he is ordered by the court 
or agrees in writing that until the expiration of that 
time he will [not have contact with, harass or threaten 
the victim, and not knowingly enter the victimõs prem-
ises].ó  §77-36-2.5.  a violation of that order is either a 
Class A misdemeanor (if the original arrest was for a 
misdemeanor), or a Third Degree Felony (if the original 
arrest was for a felony offense). 
 

A quick checklist to follow before you submit a 
request for a charge under this statute is: 

 
1.         was the defendant placed under custodial arrest; 
2.         was the defendant released from custodial arrest; 
3.         did the defendant sign the No Contact  
 agreement; 
4.         did the defendant violate the agreement; 
5.         before the close of the next court day following 
 the arrest. 

 
Sometimes defendants call the victim from the 

jail prior to their release.  According to the statute, that 
doesnõt violate the No Contact order, though there may 
be Witness Tampering charges.  Often, we see that an 
officer did not place the suspect under arrest, but sim-
ply issued a citation and a No Contact order.   

Because the purpose of the statute is to protect 
victims from dangerous defendants, it stands to reason 
that the No Contact agreement is issued only in cases 
where the officer felt the suspect posed enough danger 
to justify an arrest.  It is important to remember that 
§77-36-2.2 requires a custodial arrest whenever you, as 
peace officers, have probable cause to believe that there 
will be continued violence against the alleged victim, 
or if there is evidence that the perpetrator either re-
cently caused serious bodily injury or used a danger-
ous weapon in the domestic violence offense.ó  If you 
feel strongly that there needs to be a No Contact agree-
ment in place, you probably will be arresting the sus-
pect.Σ 
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