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MODUS OPERANDI

Thank You Officers

We here at the District Attor wan
nity to thank the officers worki
weeks, we have seen a number of criminal acts followed with quick arres
We recognize the expert investigative work that has produced such resu
appreciate your commitment to making our community safer. We encou A ‘
you to continue working at 110 p ] A0 U
Office will make every effort to convict the offenders you have worked sq
hard to capture. Keep up the good work and good luck.
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Drug Court: A Means of Healing Offenders

By Katherine Bernard&oodman

| would like to take a moment to dispel some myths about drug ca
In the past, | have heard from concerned officers and victims who reque
particular cases not go to drug court. They have heard that d
-court cases get dismissed, and they therefore think that a {

Update From the DAOS N

By Angela Micklos
Narcotics Team Leader

I n an effort to make the narcotics t
prosecutors to work closely with the majority of law enforcement agencies in Salt Lake

County. Al t hough 1 6ve already distri bu:
sergeants in the county, |l 6ve al so incl
Case Law Update | with search warrants and provide training on a regular®asiselp keep you informed
Prosecutor on the | atest case | aw and | egal i ssues
Profile advantage of this opportunity and contact your assigned attorney with any questions and
Helping the training requests.
Press As you probably know,
DA6s Most the crime lab is current NAME OFFICE CELL E-MAIL
Wanted overloaded and probabyy
Police Training will be for the foresee-
able future. Therefore,

our teambébs|policy s to

proceed at the preliminary hearing with a figtd

test, unless we need identifica-
ion of plls o [ oze bt |
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Pressure from the Press: How to Help
By Robert Stott

The pres8 we love them, we hate thenthey are annoying and charming, ruthless and sensitive, self
seeking and helpfulWhen it comes to making statements to the press, less is oder the Utah Rules of
Professional Conduct, a prosecutor has a special responsibility to exercise reasonable care to prevent law e
forcement personnel from making statements to the press that the prosecutor would be prohibited from maki
under the RulesThis means that even though a prosecutor has no line authority over a peace officer, he/she
has the responsibility to ensure that a peace officer uses the same level of care a prosecutor must use when
communicating with the press.

Rule 3.6 states in broad terms that a prosecutor should not make a statement to the press that will mé
rially prejudice a case and provides specific guidance outlining proper communication to th& pusssere
are the Dobs and Dondéts of dealing with the Pres

1. the offenses charged and the identity of the 1.
persons charged;

the character, credibility, reputation or criminal recond
of a suspect or witness, or the identity of a witness dr

2. that an investigation is in progress: the expected testimony of a suspect or witness;
3. the scheduling or result of any step in the case; 2. the possibility of a plea of guilty or the existence or
contents of any confession, admission, or statement
4. arequest for assistance in obtaining evidence given by a suspect or defen
and information; fusal or failure to make a statement;
5. awarning of danger concerning the behavior of 3. the performance or results of any test or examinatiop or
the person involved; the refusal or failure of a person to submit to a test qr

examination, or the identity or nature of physical evi

6. the residence, occupation and family status of dence expected to be present;

the accused;

4. any opinion as to the guilt or innocence of a defendgnt

7. any information necessary to aid in the )
or suspect;

apprehension of an accused not in custody;

8. the fact, time and place of arrest; 5. information that is likely to be inadmissible in a trial; jor

6. the fact that a defendant has been charged with a cfime,
unless there is included therein a statement explaining
that the charge is merely an accusation and that the|de-
fendant is presumed innocent until and unless provgn
As a peace officer, the most effective way t¢ guilty.

ensure that you do not make any prejudicial statements to the press is to confine all press statements to

nine approved ar e alsprdmots uniéodnityutandcc@npliancévath tbesedpeess rules

we encourage law enforcement agencies to designate and train a public information officer to whom all

press inquires can be directed, and from whom all press statements can be rdfidaligdit is the pol-

icy of the Salt Lake County Attorneyb6s Office t

quires and make any necessary statements to the press concerning th@uesasgon the filing of a case,

we request peace officers forward any press inquires to our office and refrain from making ani

9. the identity of investigators and arresting officers
or agencies and the length of the investigation.

statements about the case to the press.
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Anyone lucky enough to work Bear and Bella and her cat Quil
with Joy Nataleonacaseknows i sndét often since she is one of
that her prosecution style is organ- the office, she enjoys reading, drinking wine, hot tubbing and

ized, thorough and fair. Her style playing with her pups. A perfect vacation for Joy is anywhere

is consistent with her philosophy:  warm with a beach.

AiTo be fair and try Jtooy orse sdoeldviecat i on to the DAOJ:
cases in a way that best satisfies are inspiring. We hope you all have an opportunity to work with

the needs of the victim, the com-  this exceptional prosecutor.
munity and the o .
been with the Di

Of fice since 199

ence in the DAOGsBidHpfacece i s bey onNew Jersey
compare. Currently on the Gen-

eral Felony (Tuesday) team, Joy Family boyfriend Shane
has also been on the Drug, Special Victims, and Screening pets dogs Bear and Bella and cat Quila
teams as well as the officebs er Gﬁner.%lfﬁehén“é t]eam.
has chosen to prosecute because she likes feeling that what-aw SChOOl niversity Of Utah College of Law

she does makes a differenceydjddrgrac 0P ! Eriiversity o‘f @aﬁhformaJSanta Barbaral i
tion to the DAOG6s office and to~the commug g % T? early
made a difference. Favorite Book torie From he River

e it be 20 vy, I addition o Ining in New wonot The Kite Ruhrer
year. (She claims to be 29 %4). In addition to living in New Bs¥ Book Read

Jersey, she lived in New York, Virginia, and California. Favorite Movie The Wedding Singer

Law school brought her to Utah where she graduated from . oy |
the University of Utah College of Law in 1997. Before join- Favorite Quote n.L ' f e. sh O. u | d n.o t be .
ing the DAGs office, she worked as Jvithinjeptiop pfariyingsafelyinag atkacy 4
ney Generaloés Criminal Appeals Divi diveandwelhpesered Rody, hukrathes to -

ate for the law firm of Giauque, Crockett, Bendinger & Pe- skid in sideways, chocolate in one hand, mar-
terson. tini in the other, body thoroughly used up,

Joy lives in Cottonwood Heights with her boyfriend totally worn out and
Shane, a firefighter with the U.S. Forest Service and her dogs wh at ad Authod Enkndovn
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| recently received a call from a police officer with
a complaint about the screening division. | love these ¢&isway of introduction to the screening team:
No, really, | do. The officer told me that she received
declinations for our office. The first declination she agreed - Howie Lemckeis our most senior attorney. Howie
with. She received the declination back in a timely manner has probably screened every kind of criminal case
accompanied by a short paragraph from the screener who and is the Trevi Fountain of screening knowledge
declined the case. The declination paragraph told the offi- in the division.
cer why the case was being declined and told the officer - Steve Gibbonis one of our two new attorneys. He
that she could resubmit the case if she was able to resolve comes to us from the drug team.
the screenerds concerns. T h Elizabeth¢Henry & ouwr @herenew atiooneye She r
sent back to the officer after a substantial delay and th most recently worked in the misdemeanor division.
only reason given for the declination was the dreaded She can be reached at .
A0O05. 0 005 meant nothin t olaimMiee Postmilli @ rt laen dt esdm  lwaras
complete loss as to why the case was declined. | suggested screening division.
that the officer contact the attorney who declined the case - Scott Rogersis our officer supervisor. Scott
for more information about why the case was declined.| If makes sure that webre all
the officer still had questions after talking with that attor- posed to and handles the mountains of paperwork
ney, or disagreed with his decision | invited the officer t in the division. If you have a question about where
contact me about the case and | would review the case for your case is in the screening process or who your
her. I think that the officer went away from our discussjon case has been assigned to, Scott is the man to call.
with a better understanding about the screening divisio
and hopefully with the impression that we are here to work Finally, we are anticipating opening a screening divi-
with the police to get the right answer. sion in the West Jordan Office in the near future. We hope
Our goal here in the screening division of the Dighat this will better serve the police agencies that are cur-
trict Attorneyods Offi ce irentlytagsigned td tke Wedt dorddn €sutthouse dalsforp o
all cases can or should be filed. But of those cases thatmore information on West Jordan screening to come.
should be filed, we do our best to file them. SometimesAgain, please feel free to give us a call or come by and see
good cases fall through the cracks. Thatisonlytobeextrs i f you have any questions
pected when you screen over-teousand cases a year.
We want to hear about those cases. If any officer has
concern or a question about a case, please call us. If
have a question about a case that you want to file, ple
call us. If you have a question about a case that has b
declined, please call us. The best way to get an answ
about a declined case is to call the attorney who declin

Each declined case shoul
attached to the case. These findings will give a reaso
the declination. This e

The findings will also be signed by the screening attor
Give the screening attorney a call. If after talking with
or her you still disagree with their decision, then give
call. If you still disagree with my decision then | will dir
you who to contact next. My poinidisthat we are all on

the same team and we want to do all we can to get it ri
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JESSI VEGA

DOB 01/11/75 CRIMINAL  |$500,000& | CHRIS owNBY \|\$||EN|€;$EFTQ
COSO HOMICIDE F1 PTS
98-167570
CRIMINAL
LUIS A. SALINAS | HOMICIDE VINCENT
DOB 12/20/80 | 3CNTSCA & | $100, 000 | CORDON PARKS MEISTER
SLPD 03-90352 | AGG KIDNAP
F12 CNTS
ACTIVE
ALE}'IE?FEJTJIALBEJA FUGITIVE [ MATERIAL |\, cicpengck | CHOU CHOU
! WITNESS ON | WITNESS COLLINS
DOB: 11/13/1963
o oo | HOMICIDE F1 | WARRANT
$100,000
CISCO CROSS
DOB 12/26/64 Dg’g 'f:'/'ZUFTlN $250,000 | TAYLORWEST | STEVE NELSON
SO# 272520
SLPD 06-203555
ALBERTO
NAVARRO-BRITO| FORCIBLE | $100, 000 MICHAELA
| DoB01/03773 |seExaBUSE F2| casH | KASEY HEATON ANDRUZZI
SO# 296996 7 CNTS ONLY
MRPD 05C009973
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MARCO HEIMULI

CRIMINAL
DOB 07/05/86 HOMICIDE F1 $100.000 AARON LEAVITT | FRED BURMESTER
SO# 283045 AGG ASSAULT U
SLPD 06-117746 F2
ENRIQUE M O-
RALE HERNAN-
DEZ CRIMINAL

BEN PENDER | FRED BURMESTER
DOB 7/12/1960 HOMOCIDE F1] 1,000,007

SLPD# 95-149063

PAUL SEFILIAN
poB 11/15/1968 | 1/THDPUIF3 | g100,000 | PAN TROESTER | JEFFHALL

SO# 07-38314

EDDIE SAMORA | ATT- CRIMI-

DOB 06/12/86 NAEIHDOEMI- $100000. | R VANFLEET | SEAN TORRIENTE
UTHX 040702923 F1 2 CNTS

MICHAEL CLUB-

FOOT AGG. $10,000 | BRIANTODD CHRISTOPHER
ROBBERY F1/ JUDD
DOB 3/18/79 AMMEND. BOWN
AGG. DELAHUNTY
MIDVALE PD# | 5O | $50,007
07B003606
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an accurate weight on narcotics to establish a distrithan one officer for a preliminary hearing, which will
butabl e amount wher e webemtfitheofficets themselvest thegolice fagemcies) r s
dicative of the intent anod dtihset rpiubbultiec.. Weebor de | coovge
your time and try to subpoena only the witnesses thdea, so please contact us if you have any questions or
are essential to establish probable cause to bind a caseerns.

over. Although rule 1102, Utah Rules of Evidence, We plan on publishing a monthly article, so if
allows us to question the officer presentincourtabgub u have a specific topic
information that a di f fpéeaselatus koofv.f Wedoek forveatd todorming d , w
found lately that certain judges require the officer wbloser working relationships with all of you.

actually conducted the field test to be present and tes-

tify in court. Whil e we dondét agree that the ru
evidence require such, & ; by
the best way to accomplish this task, while minimi

the impact on each agency, is to have the officer whame Office Cell Email

is primarily responsible (e.g. made the traffic stop,
plied for and served the search warrant, interviewe
the defendant, . . . etc.) and, therefore, likely to be | Dannette Rokich
needed in court, conduct the field tests in each cage—
This should greatly reduce the need to subpoena rffgteMontoya

Agency Prosecutor Phone Email

ggﬁny Moreton

Sandy/Draper Angela Micklos

Sheri ff os| OfRbgerBlaylock

UHP/West Jordan Jon Shuman

So. Salt Lake/So. Jordah Linda Buethe

Salt Lake P. D. Jacey Skinner

Murray/Midvale* Vacancy

West Valley/Taylorsville George VeDuc

On Call D.A. Cell Phone

U)

* Until current prosecutor vacancy is filled, please contact any prosecutor on the narcotics team for assistance.
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dant is not punished. This perception greatly distorts In the end, as defendants are compliant with
the reality of the drug court procedure. While it is irie program, they are gradually tested less often until
that offenders are given a plea in abeyance, a dis-|they reach a point where they can graddicéer
missal comes only after a guilty plea and the succepaying all restitution and fees. Thus, drug court is not
ful completion of a program designed to help offendnly effective, but it is also inexpensive to taxpayers
ers overcome their addiction. If, at any point, a defeecause it is offender paid. Finally, it should be noted
dant fails to meet the requirements of drug court, thiat if defendants mess up too often, they end up serv-
abeyance is no longer valid and the defendant thening the sentence they originally received. At times, a
receives a more traditional plea. fed-up judge will even increase the sentence.

For those who meet the rigorous standards |of
drug court, the program can be an effective path backshort, drug court really is the best option for those
to independence and productivity. Instead of usingwith a drug addiction and a neolent history.
jail or prison time followed by light supervision, drugrhose with histories of violent or weapon related of-
court is designed to provide daily monitoring and supnses are not allowed into the program. Through
port for users who would otherwise fall back into adtreating the addiction, the drug court program can help
diction. Drug court participants begin by taking thrgedividuals stop committing newiolent crimes related
to four random U.A.s a week. Additionally, they ardo that addiction.
required to take classes three to four times a week.
Consequently, they are seen nearly daily. If an of{ The drug court is a great program with a proven track
fender relapses, consequences are immediate. record during the last decade. Nothing works as well

Jail is used to deter those who have dirty or| as treatment backed by the threat of immediate sanc-
missed U.A.s. When a participant relapses, increasiedhs for noncompliance. Over the years, drug court
treatment and community service reinforce a particiecidivism rates have been lower than in any other
pant 6s commitment to t hpeogranr ategnptedpand dru® edrtasra daabettersop-w h
struggle to stay clean can be treated on an outpatigidn than lengthy incarceration. Drug court really is
status and then on an inpatient status, as the probl¢ne best means for reforming offenders. Coming to
escalates. Such treatment is usually provided by thane of our court graduations will convince you of that
jail CATS program. If a defendant tries to drop off/f act . VY
the face of the earth, we have deputy sheriffs who
track them down and haul them in (gotta love those
deputies); since it is often the case that defendants

dondt really go anywhertre.
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Date Class Where Register
Aug. 6-10 Basic School Resource Officer 0800170® Sandy City PD $385.00 pp Call (407) 8515058;
10000 S. Centennial Parkway WwWWw.Ssrotraining.com
Aug. 16 Workable Approach to Search 0800170® Sandy City PD NO COS™ Call B.L. Smith
and Seizure/Consensual En- 10000 S. Centennial Parkway (801) 5687240;
counter Techniques blsmith@sandy.utah.gov
Aug. 27-28 Clan Lab Investigation 0800170® Sandy City PD NO COS™ Call B.L. Smith
10000 Centennial Parkway (801) 5687240
blsmith@sandy.utah.gov
Sept. 57 Community Drug West Jordan PD NO COS™ Call Sgt. Greg Butler
Interdiction 8040 S. Redwood Rd. (801) 2562036
gregb@wjordan.com
Sept. 1719 John Reid Street Crimes 0830170® Sandy City PD $395.00 pp www.reid.com; click
Seminar 10000 Centennial Parkway on street crimes
Sept. 2621 Marijuana: Indoor/Outdoor Sandy City PD Call B.L. Smith (801) 56&240;
Grow Investigations 10000 Centennial Parkway blsmith@sandy.utah.gov
Sept. 2425 Forensic Analysis of Cell 0800170® Sandy City PD $225.00 pp www.patc.com
Phone Data & Investigative SLCC Campus
Background Research 410 W. 9800 S, Rm 114
Oct. 34 TASER Instructor Training Sandy City PD $225.00 pp; $80.00 recert fee
10000 Centennial Parkway Call (800) 9782737 x 2016
Oct. 34 Background Investigations Midvale Police Training Room $275.00 pp Call Marcelo Rapela

(801) 2562524;
mrapela@midvalepolice.org

Seizure of the PersdnLaws of Arrest: A Passenger is Seize(

I Ssarch Waranis A Terry Frisk of Occupants Present During

a Consequence of a Traffic Stop and is Entitled to Challen

e&tteeution of a Search Warrant Carries with it the Authorit

Constitutionality of that Stop

Seizure of the PersdnLaws of Arrest: Transporting an Indivi

Ask about the Nature of a Suspicious Bulge

NExceptions to  the Warrant Requirem@midministrative

ual from the Location where the Suspect was Originally Dis|

cBrarches: Police May Later Seize Evidence Observed

ered for the Purposes of Conducting Field Sobriety Tests C

p@stirse of an Administrative Search Where they Later Disq

tutes an Arrest for which Probable Cause must First be Shoy

vihe Significance of that Evidence

Search Warranis Detailed Information may Serve to Establ

idhiranda Warning il nt err ogati ono w

the Reliability of Information Obtained from a Confidential

IMi randa can Extend to Casua?d

formant to Support the Issuance of a Search Warrant

Search Warranés A Search Warrant Supported by an Affidg

Criminal History and will Require giving Miranda Admonition

\Itiscovery Destruction of Evidence Potentially Useful to

Containing Facts Derived from an lllegal Search will be Up

nBlefendant: Under the State Constitution, a Defendant may

if Sufficient Facts Provide Probable Cause after the lllegal

Bvbue Process Violation if Prosecutors or Police were M

dence is Excised from the Search Warrant Affidavit

Negligent or Culpable in Causing the Evidence to be Destroy

the
y to

n the
over

t hi

o7

the
Show
erely
ed
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Seizure of the Persoé Laws of Arrest: A Passen

ger is Seized as a Consequence of a Traffic Stdph e
when the officer, by means of physical force or show
of authority, terminates or restrains his freedom of

and is Entitled to Challenge the Constitutionality of
that Stop

In 1978, the United States Supreme Court
that a passenger is not entitled to challenge the c
tutionality of a search of a vehicle owned and dr
by someone else.Rakas v. lllinois 439 U.S. 12¢
(1978). Two states likewise held that a passe
stopped in a traffic stop does not have standing to
test the constitutionally of the seizure of the dri
SeePeople v. Jackson39 P.3d 1174 (Colo. 2002
State v. Mende®70 P.2d 722 (Wash. 1966). Hc
ever, the vast majority of jurisdictions that addres
the issue held to the contrary. See e.g., 6 W. La
Serach and Seizure 8§ 11.3(e), pp 194, 195, and n
(4" ed.2004 and Supp. 2007). Utah has n
squarely addressed this issue, but has developed

Afsei zedod by the
government &s

pol i ce
action

movement through means intentionally appliédor-
hdll v. Bostick 501 U.S. 429, 434 (1991Brower V.

depart without police permissioBrendlin v. Califor-
avier 127 S.Ct. 2400 (2007).
a long

line of cases providing constitutional protection t
passenger from police intrusion in the course of a
fic stop unless the police have separate articulable
picion to believe the passenger is engaged in crir
activity. State v. Schlosse774 P.2d 1132 (198¢
State v. Johnsqr805 P.2d 761 (Utah 1991$tate v
Robinsion 797 P.2d 431 (Utah App 199Cytate v
GodinaLuna 826 P.2d 652 (Utah App 199%8tate v

Ottesen 920 P.2d 183 (Utah App 1996tate v. Lar

fond 68 P.3d 1043 (Utah App003). This past term
the United States Supreme Court reversed the Ce
nia Supreme Court that held that a passenger i
seized as a constitutional matter in the absence
cumstances indicating that the defendant is the st
of stopping peace of fi
authority. Brendlin v. California 136 P.3d 845 (Ca
2006). The United States Supreme Court has helc
a passenger is seized in the course of a traffic sto
has standing to challenge a traffic stop. The Ur

0 a

tBfizure of the Persoé Laws of Arrest: Transport-
isgsan Individual from the Location where the Sus-
YXConducting Field Sobriety Tests Constitutes an Ar-

Shown

l#fod big wet spot in the road. The -dfity trooper

dee thedirdluericenof aceholj tigeaatfity lighway pa-

States Supreme Court reasoned that a pers

h@stimnty of Inyp 489 U.S. 593, 597 (1989); United
\&tiates v. Mendenhall, 446 U.S. 544 (1980). An unin-
Stended person, such as a passenger in traffic stop, may
lggethe object of detention by a police officer, for pur-
poses of the Fourth Amendment, so long as the deten-
vieon is willful and not merely the consequence of an
Jinknowing act. The Court observed that any reason-
\eble passenger in a traffic stop would understand that
spetice officers are exercising control over them to the
Haomt that no one in the automobile would be free to

meat was Originally Discovered for the Purposes of

rest for which Probable Cause must First be

An off-duty highway patrolman observed an
,acquaintance standing by his truck next to a beer can

an
u

stheot noticed that his acquaintance had slurred speech,
fobdedshot eyes, and smelled of the odor of alcohol.
i§aspecting that his acquaintance had been driving un-

s h

ltrolman transported the suspect approximately a mile
Jahdta half in his personal vehicle to his home, where
paanoirduty officer then conducted field sobriety tests.

litd@ Court of Appeals held that due to the rural condi-
bions in which the investigative stop took place, trans-

10
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porting the suspect a mile and half to the-city
trooperdés home was wit hi n Adéefendaptelaimed that a Sedrch wasranouped
investigative detention under these limited circuto-recover stolen property from his premises was
stances.State v. Worwoqdl27 P.3d 1265 (Utah Appased on the uncorroborated statements of a confiden-
2005). However, even for effuty troopers in thdial informant. An appellate court reviews a magis-
back canyons of Juab County, the Utah Suprémeat eé6s deci sion to issue
Court was unwilling to carve out an exception to|thg only whether there is a substantial basis for the
rule that suspects cannot generally be transported determination of probable cause. In determining
a short distance from an initial encounter without efiether probable cause exists, a magistrate must make
calating a brief detention into an arrest. The Utah &practical, commosense decision whether, given all
preme Court held that in this case, the circumstaniescircumstances set forth in the affidavit before him,
of the stop exceeded the constitutionally permittecluding the veracity and basis of knowledge of per-
bounds of an investigative detention. While the |&bns supplying hearsay information, there is a fair
duty trooper ds o0bser v a probability thabcontrabant e dvidenae of a arime wallu |
suspicion to believe that the suspect had been orbhgafound in a particular placellinois v. Gates 462
about to be driving under the influence of alcohol dné. 213, 238 (1983). Excessive technical dissection
justified the initial detention, the length and scopeoof an i nformantds tip or
the trooperodés conduct |Wwint hH hree g d d tc -stitél $ot the dadksofrex v i
suspect exceeded the permissible scope and dureigoving a search warrant afficavit. The search war-
permitted for an investigative detention. While tranant affidavit is considered in its entirety and con-
porting a suspect to another location may be permgsited in a common sense fashion and the reviewing
ble under some limited circumstances for safetyemd gi st r at eds determinati ol
security concerrgs such as transporting a suspecby the appellate court.State v. Saddler104 P.3d
short distance from one public place to anotherl®65 (Utah 2004). Reported detailed observations by
transporting a suspect to a witness for the purposte@informant along with verification by the police that
making an emergency identificati@rtransporting athose observed items had in fact been reported stolen
suspect otherwise can change the level of coersianpported the informantos
involved in an investigative detention to a the degcaged in the residence was stol&tate v. Dixon2007

that it is no longer justified by reasonable suspigibi. App 179 (Unpublished Opinion)

Such conduct will transform a brief detention into a de

facto arrest for which probable cause must be shown.

If probable cause does not precede the transport&®earch Warrantsd A Search Warrant Supported

of the defendant, all evidence derived as a result ¢
detention must be suppressestate v. Worwoqd |
P.3d __ , 2007 UT 47. See als&tate v. Alve)
2007 UT App 161 (Unpublished opinion) (level t
seizure occurred when suspect ordered to star
front of investigating

Search Warrantsd Detailed Information may
Serve to Establish the Reliability of Information
Obtained from a Confidential Informant to Sup-
port the Issuance of a Search Warrant

bthan Affidavit Containing Facts Derived from an
lllegal Search will be Upheld if Sufficient Facts
Provide Probable Cause after the lllegal Evidence

We Excised from the Search Warrant Affidavit
1d in
s h ePolicd ihvesdigating a depoirteyl hrabisejy . ulti-

mately entered an apartment pursuant to consent and

made a fAdAprotective

sweepo

course of that sweep, officers inspected the contents of
a duffle bag found on the balcony and discovered that
it contained marijuana. Based on the contents of the
duffle bag and other evidence observed in the apart-

11
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ment, the officers obtained a search warrant. The
court held that looking into the duffle bag was an
constitutional search tainting the seizure of evide
discovered as a result of the search warrant. The
ernment argued on appeal that sufficient evidenct
isted to support the issuance of a subsequent s
warrant if reference was not made facts discovere

titah Court of Appeals held that it is axiomatic that
wihen a lawful frisk indicates a suspicious object, the
>affecer at risk is justified in making further inquiries to
gevertain whether the subject of the frisk is armed.
eg-cor dingl vy, the search o
eardhthe evidence was deemed admissible in his con-

a result of the illegal search of the duffle bag.
search warrant based on deliberate falsehoods or

ments made with a reckless disregard for the truth

result in the invalidation of a resulting search war

digon. State v. Marquez P.3d , 2007 UT
App 170

ctata
iUl

Bxteptions to the Warrant Requiremend
raiministrative Searches: Police May Later Seize

unless, when those matters are removed, the affidavidlence Observed in the Course of an Adminis-

supporting the warrant still contains sufficient fact
support probable caus&ranks v. Delawarg438 U.S

154 (1978). The Utah Supreme Court has statec

the purpose of this doctrine is to avoid suppres

sttative Search Where they Later Discover the Sig-
nificance of that Evidence

that
sing An employee of a farming supply store in Ce-

trate would have resulted in a finding of prob
cause. State v. Nielsen727 P.2d 199, 191 (Ut
1986). The Utah Court of Appeals has observed
this doctrine has been construed to apply to illeg
obtained evidence referenced in a search warrant
davit. The Utah Court of Appeals agreed that in
case sufficient facts would have supported the m
trateds finding that p
search warrant even when the evidence obtained
the illegal search of the duffle bag was remov8thte
v. Garcia P.3d , 2007 UT App 228.

evidence when the actual facts, if known to the m{

der- City notified the police that a suspect and his girl-
fiend had just purchased a large amount of iodine that
the employee believed was going to be used to manu-
thetiure methamphetamine. Six days later, the police
jafpptted the suspect and his girlfriend traveling in a car
arfiit decided to pull the suspect over for a parole viola-
tivm. The suspect fled and tried to push his girlfriend
apjig-of the moving car in the process. The girlfriend
rwerib ta the Feospitala thescar wenkto impoend ant the i
Bospect went to jail. The jail and impound search re-
vealed a tweway radio and several keys. The erst-
while girlfriend told the police that the suspect had his

meth | ab equipment in a ¢

Search Warant® A Terry Frisk of Occupants Pre-
sent During the Execution of a Search Warran
Carries with it the Authority to Ask about the Na-
ture of a Suspicious Bulge

Police Officers executing a search warrant
a fugitive from the Department of Corrections ap

hended a possible @Al oo
that the flookouto mig
tioned the Al ookouto a

erty. The third person led the police to a car that had
been put up on blocks, and did not object when the
tpolice searched the car. Inside the car, police found
meth | ab equipment with
them along with an empty twway radio box. The
police went back and retrieved the tway radio dis-
ooovered in the inventory
paexd the keys found among his personal belongings
when hte vas booked iftoga and diso@véresd lthgt onk e
tot therln Bt the cameenthining th& imeth lab &quipneemt.r
@lwe suspedt boenplamedtthatrthee patice coald mdtwisep

t

bulge in order to determine if the bulge was a weajpba.evidence discovered in the administrative searches

The filookouto admitted
search thereafter confirmed that he was in posse
of drug paraphernalia and a controlled substance.

withoat bbtaining awnave segrca warrpnt, eand rclairhed a
gbminthe third person did not have actual authority to
chmsent to the search of his meth lab car. The Utah
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Court of Appeals held that police officers were
required to obtain a warrant before seizing a radic
a key that belonged to defendant and were previc
subject to an administrative search after he wa

not

and In November of 1991, two individuals were
gt to death in a West Valley trailer. Another indi-
svigidal who had been shot in this criminal episode had

rested. The appellate court also held that the pallse been shot, but did not succumb to his injuries un-

could have reasonably believed that third party
authority to consent to a search of car trunk an
contents, and thus search was a valid search by
sent of a third party.State v. Messer _ P.3d

kihten years later. A suspect was arrested and interro-
dh#ted about the murders shortly after the murders were
adisnevered. Despite the fact that the defendant
claimed to be intoxicated from inhaling paint thinner,

2007 UT App 166.

the Utah Supreme Court found that the government
had met Its burden of s h

Miranda Warningsd il nt errogati o
Meaning of Miranda can Extend to Casual Ques
tions about a Suspect 6
will Require giving Miranda Admonitions

Miranda warnings must be given to a deft
dant subject to Acusto
guestioning initiated by law enforcement officers a
a person has been taken into custody or otherwis
prived of his freedom of action in any significant w
The term Ainterrr og Klitandg,
refers not only to express questioning, but also t
functional equi valent .
Miranda occurs if statements or questions made by
police involve any words or actions other than th
normally attendant to arrest and custody, that the
lice should know are reasonably likely to elicit an
criminating response from the suspect. A sheriff
uty had taken several occupants of a vehicle into
tody after observing a syringe on the floor of the v
cle where a suspect had been seated. The de
guestions to the that suspect who had been arr
regarding his criminal history were reasonably lik
to elicit an incriminating response, and thus co
tuted Al nt eMirandaguaposes Staie v
Ferry,  P.3d ____, 2007 2007 UT App 128

wadver oivhisMitamdarights was clear and unambigu-
-ous, and voluntary. The Court made special note of
sthe Ract that the iQterrogators didl not Hise any coergive a
tactics to gain theMiranda waiver. However, with
some dissent, the Utah Supreme Court was troubled
fa-bout the suspectods comme
dinatle rirrotgeart ri cogna tti hoant, 0f tweh i @ h
fegparently in response to questions about the manner
endevhich the female victim had been killed. Some
agpther confusing efforts were then made by the interro-
rgatig officers to blaify wimihnatexstthe defendant
omvds choosing not to talk about. CitiSgate v. Leyva
951iP12ah 738 (Utaln19¥ )t a noajority of tleerUtalp Su+ p
gheame Court held that under these facts the defendant
os|voked his right to remain silent as to all questions
2qoocerning the female murder victim, and held inad-
missible any responses made thereafter to police ques-
JepAs concerning the female victim. ContrBstvis v.
tirsted States512 U.S. 452 (1994) (post waiver invo-
gtation of right to counsel must be unequivocal). How-
@wsts the Supreme Court held that the defendant failed
asteeinvoke his right to remain silent as to questions
elgncerning the two other male murder victims, and
stie |l d t hat the defendantds
fcerning the male victims were admissible. After the
interrogation, the suspect was charged with the mur-

Discoveryd Destruction of Evidence Potentially
Useful to the Defendant: Under the State Constitu
tion, a Defendant may Show a Due Process Viol

tion if Prosecutors or Police were Merely NegligemI

or Culpable in Causing the Evidence to be De
stroyed

ders, but was found incompetent to stand trial some
seven months later. After the court decided that it was
unlikely that the defendant would regain competency
40 stand trial, the defendant was civilly committed to

he Utah State Hospital. A routine request was made
.to destroy the evidence in the case approximately
'three years later. When charges were refiled in Octo-
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ber of 2002, the defendant claimed that the destru
of the evidence denied him evidence that would e
pate him from the charges lodged in the offense.
case does not explain how any of the destroyed

dence would have been exculpatory with regard tc
defendant. The Utah Supreme Court nevertheles
parted from the federal rule requiring a defenc
claiming a due process violation from the destruc
of evidence to show bad faith on the part of the pr

cution and the policeArizona v. Youngbloqd488
U.S. 51 (1988)], and held under the Utah Constitt
that where a defendant has shown a reasonable

ctigihty that lost or destroyed evidence would be excul-
pakory, the court must consider: (1) the reason for the
déstruction or loss of the evidence, including the de-
gnaée of negligence or culpability on the part of the
bStete; and (2) the degree of prejudice to the defendant
sndiight of the materiality and importance of the miss-
lengf evidence in the context of the case as a whole, in-
tohuding the strength of the remaining eviden&tate
aséFiedemann P.3d , 2007 UT 49.

tion
prob-
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